OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

aemaLD C. MANN
ATTORNEY GENERAL

Honorable kKichard S. lorris
County Attorney

Armstrong County -
Clauds, Texas 2

Dear Sir: \\
cpinion R04fb-i5§B”
Re: Legality of. payments to
county attorney-for dpllec-
on or d4elinguent taxes,
You request for o on\pu the questlon as

herein stated has been received by th

do. At this time no
as pade nor was any ex-

y Shortly thersafter the
pdiled, on or about the 17th
The amount of- £10845.92 in

xes was oolleoted between the 17th

d the 12th of December, 1936, which
bly more than is ordinarily collect-
e same period of the year on other
AY & regular meeting of the commissioners?
_oF December 12, 1936, the county attormney,
at that time drawing ex otrioio compensation of
$50,00 per month, due to the extra work, and ex-
pense of corresponding and holding pursonal con-
Terence with & considerabls number of taxpayers,
assisting them im correecting and &djusting past
errors in regard to thelr taxes, investigating
the ownership of propsrty listed on the rolls as
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unknown, ascertalining the addrssses of differ-
ent delinquent non-resident taxpayers and prop-
erty ovners, all of which was not included in
his statutory duties aa county attorney, felt
that he was entitled to some compensation for
such services, and requested the coamissioners?
court for compensation comiensurate with the
benefit resulting to the county by reason of
his services 1n this respect., It was agreed
thet such compensation should be pald and the
following order was passed: 'that be al-
lowed 10¢ on collection of delinguent taxes for
county and comron schools exclusive of costs
and penalties, which motion duly ocarried.’

*vonthly thereafter, frox December lg¢, 1936,
to Zeptecber 30, 1937, the county attormey, upon
presentation of his account, was paid an amount
equal to 10% of the delinquent county and conmon
school taxes paid the preceding month, exclucive
of penalty, interest and costs and state taxes,
ageregating the total of {3$6.12, Such payrents
being made by means of warrants .ravn on the
general fund of the county and beln: approved
each month by the cocmissioners court in the
minutes of the acoounts alloved.

"The legality of such compensation and pay-
ment being guestioned by the auditor of the
county, the above-quoted order was revoked by
the coumissioners court at the request of the
county attornsy on October 11, 1937, and such
payrents disoontinued by an order as follows:
'that order previously passed allowing
ten per cent on ell delinquent taxes collected
by heredby revoked and that as oounty
attorney be allowed §60.00 per xoath after
Cctodber 1lst, 1937, which rotion duly carried.”

"The taxes collected were both real and
personal property taxes. There was no compen-
sation for such services prior to the ¢ate of
the first order on December 14, 1936,

"1, ere the payments outlined above il-
legal”
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part

1

"2, If such payments illegal, upon rhon
rests the liabllity for such paynants?

n"3. “hat 1ls the liability of the county
attorney under such e¢ircurstances?

4. In the event such payment is illegal,
vould the county attorney be entitled to a
Tetsonable compensation from the cuunty of a
quantum maerultum basgis?

“S5. In the event such payment was illegal,
what would be the proper method of adjusting
such erior?"

Article 7332, Revised Civil Statutes, reads in
ag follows:

w* * * Yn all cases, the compensation for
8ald Attorney shall bde Two ($2.00)} Dollars for
the first tract and One {$1.00) Dollar for each
additional tract up to four (4), but said fes
in no case to exceed Five ($5.00) Dollars. And
provided, that in any snit brought against any
individual or corporate ovmer, all past due
taxes for all previous years on such tract or
tracts shall be included; and provided, further
that where there are several lots in the same
addition or subdivision delinquent, belonging
to the same owner, all sald delinquent lots
shall be made the subject of a single suit * * *»

“4% * * Trovided, that the fees herein pro-
vided for in connection with delinquent tax
suits shall conatitute the only fees that shall
be charged by officers for preparing, filing,
instituting, and prosecuting suits on delin-
cuent taxes and securing collection thereof, and
all'lgws in conflict herewith are hereby repsal-
ed . » "

ATticle 335, Fevlised Civil Statutes, reads sas

follows:

"Thenever & dlstriet or county attorney
has ¢ollected noney for the state or for the
ocounty, he shall within thirty days after re-
ceiving the same, pay it into the treasury
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of the State or of the county in which it bde-
longs, after deducting therefrom and retaining
the commission allowed him thereon by law. cuch
district or ocounty attorney shall be sntitled

to ten per oent commission on the firat thou-
sand dollars collected by him in any one ocase

for the State or county from eny individusal or
company, and five per cent on all sums over one
thousand dollars, to be retajined out of the money
when collected, and he shall also be entitled to
retain the same commission on all collections
made for the State or for any county. This arti-
¢cle s8hsll also apply to money realized for the
State under the escheat law.,"

In opinion No. 0-260 and nurerous other orpinions
which we do n:t deem necessary to cite here, this Depart-
nent has constantly construed Article 335, supra, as allow
ing the county or district attorney ten per ocent commiegsion
on all money collected in the preparation, filing and pro-
secution of delinquent tax suits against personal property.

Such fees, however, would not be taxed as costs against the
taxpaver,

It will be seen from the reading of the above pro-
viaions of Article 7332 that the fees provided for therein
are applicatle and pertain only to the collection of taxes
npon real estate and such fees allowed for such services
exclusive of all other fees and commissions. It is made the
duty of the county or district attorney to represent the
State 4in all suits against delinquent taxpayers and no pro-
vision being zade for fees and commissions for such services
as delinquent tax collection on personal property.

In opinlop Mo. 0-815, written by Honorabdble V., F,
.oore, First Assistant Attorney General, addressed to Honor-
able Ttanley Timmins, County Attorney,larshall, Texas, this
Department held thé&t the conuissioners' ocourt does not have
the authority to puy an attorney on a quantum neruit basis
for services rendered in the collection of delinquent taxes,
and that such services vhen and if rendered in pursuance to
a contract that has been legally entered into can only be
compensated for in the manner set forth in Artliocle 7335a
and other related statutes whioh were referred to in this
orvinion,

394
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For your convenlence we enclose herewith a copy
of opinion ¥o. 0-815. .

Article 7232, supra, provides the only fees charge-
able by the county attorney for preparing, filing, institu-
ting and prosecuting delinquent tax suits on real estate and
gsecuring a collection thereof. And as above stated irticle
335, Revliged Civil Statutes, allows the county or district
attorney ten per cent comnission on all tho roney collected
and the preparation, filing and prosecuting of delinquent
tax sults agalnst personal propertiye.

In opinion No. 0-988 this Departcent held that the
comissionerst court is not aunthorized to contract with or

pay to a county attorney & percentage of Jelinquent taxes
collected.,

Under the provisicns of Article 733%Z, supra, con-
missioners' court has no authority to allow the county attor-
ney fe=s in addition to those authorized by thé statutes.

) _ In the following cases, Cozmissioners' Court of
adison County et al v, wallace ot al, 1€ =, W, (2d) 5353
Baldwin v. Travis County, €8 . . 400, and nurerous other
ocases vhich we do not deex nacessary to cite, it was held
that the county commissioners' court has no power or author-
ity, except such as is conferred upon them dy the Comnstitu-
tion and statutes of the State.

In the cases of Vest Audit Company v. Yoakum
county, 35 3. ¥. (24) 404, and Sluder v, City of San Antonlo,
2 S. 7. (24) 2841, it was held that the rule was apparently
settled in Texas that if the county received the benefit of
a contract which it has the power to make but which was not
legally entered into, it may be compelled to pay for what
it has recelved, because in such cases the law implies a con-
tract, However, the county may not be héld liable upon an
implied contract or a quantur meruit unless the gonmissioners'’
court was authorized to make the contract sought to be im-
plied; nor is the county estopped to set up as a fefense the
lack of authority to make the contract. The onther party
to the agreement is not in the situation of one who has acted
innocently or without knowledge of the circumstances. Cne
who deals with the county 1s charged with the notice of the
regulation; and a custom which ignores the law cannot be
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jnvoked for the purpose of validating a transaction which
{s otherwlise invalid.

‘e quote from the case of Baldwin v, Travis County,
g8 S. V. 480, as follows:

"A county cannot be held liadle in an ac-
tion upon an ifmplied ocontract of quantum reruit,
unless the commissioners' court is authorized to

- make the contract sought to be iaplied or on
which the cuantum meruit is dased."

The courts in this case citin: a pumber of other
caseg supporting this holding.

Section 2 of Article 7332, supra, provides that
*in suits by counties against any of the officers herein
nansd to recover moneys or fees collected by any such of-
ficers, limitation of action shall not apply, and no such
puit shall be barred by the statute of limitation,.®

"'e quote from Tex. Juris., Vol. 34, pn. 575, as
follows:

"As a rule, suretiss are only liable for
such sums of money as the officer may lawfully
have recelved by virtue of his office. They
ere not liable for legal fees or taxes collect-
ed by the officer under the color of office,
but which he had no authority to collect;:‘nor
are they liable for money turned over to him
under the void order of the probate court, or
for money which has been pald to him under or-
ders of the commissioners' court and which in
no cirocunstance could rightly be collected from
the county," Also see the cases of Jeff Davis
County v, Davis, 192 £, ¥, 291 (error refused);
¥iller v, Foard County, 59 S, W. (24) 277; Has-
kell v. Hobby, 266 S, ¥, 396; and Owmith v, Has-
kell 1 . v, (2d4) 1086,

You are respectfully advised that it is the opin~
ion of this Depurtment that your guestions should be an-
swered as follows:

Luamber 1. Yes
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Numbers £, 3 and 5, The county attorney who re-
ceived the above mentioned compensation is liadls to the
gounty for such ocompensation adove the fees or compensa-
tion allowed for such services under Artioles 335 and 7332
and the proper method of adjusting the sams would bde for
the county attorney to pay to the county the difference
between the ocompensation actually received and the compen-
gation speoirioslly allowed by law for such services.

Furber 4, In answer to your fourth question you
sre advised that the county attorney would not be entitled
to a reasonabdble compensation from the county on a quantum
meruit basis but that the county attorney would dbe entitled
only to those fees or compensation as provided by Article
335 and Artiole 7332 for the services mentionsd therein,

Trusting that the for:;:!:s answers your inquiry,
we Tremain .

Yours very truly
ATTORNEY GENERAL OF TEXAS

ny Lnidll (o llidnann.

Ardell wl}lianl
APPROVED Agssistant

QPINION
COMMITTEE

AW:LY
INCLOSURE

BY. CHATRMAN

APPROVEDAUG 11, 1939

ATTORNEY GENERAY, OF TEXAS




